
P a g e  | 1 

 

THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.  

 

MISC (J). CASE NO. 51/2017 

              I/C with T.S. 142/2017 

Present: Sri AbhijitSaikia, A.J.S. 

Saturday, the 07th day of March, 2020. 

1. ABDUS SAMAD 

2. CHAND SURAZ 

   ………….   Petitioners 

Versus       

 

1. MOFIDUL ISLAM 

2. BATEN SHEIKH 

3. THE STATE OF ASSAM 

4. THE SETTLEMENT OFFICER, DHUBRI & 

KOKRAJHAR 

5. THE ASSISTANT SETTLEMENT OFFICER, 

MANKACHAR 

 …………   Opposite Parties 

1. MOFIZ UDDIN SHEIKH 

2. ABDUR ROUF SHEIKH 

3. MONTAZ ALI 

4. MUSST. SEKA BEGUM @ NURJAHAN BEGUM 

5. MUSST. NUR BEGUM 

…………   Pro Forma Opposite Parties 

    This case coming on for final hearing on 07/03/2020 in the presence of –  

Mr. R. Karim & Mr. K.K. Amin, Learned Advocates for the petitioners; and                                       

  Md. S. Ali & Mr. N.R. Mondal, Learned Advocates for the opposite parties, 

And having stood for consideration to this day, the court delivered the following 

Order- 
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ORDER 

 

1. The instant misc. judicial case arises out of a petition under Order XXXIX, 

Rules 1 and 2 read with Section 151 of The Code of Civil Procedure,1908. The 

aforesaid petitioners had sought a temporary injunction against the opposite 

parties. 

 

2. The brief facts leading to the institution of this case asrevealed from the 

petition are that: 

 

3. The father of the petitioners and the pro forma opposite parties No. 4 and 5 

namely, Abdul JalilRajmistry(since deceased) was the original owner of a plot 

of land measuring 4 (Four) Kathas and 3 (Three) Lechas, covered by 

MiyadiPatta No. 576 and Dag Nos. 1056/1012, situated at revenue village 

Mankachar Town, within the Mankachar Circle in the district of South 

SalmaraMankachar. Later, the aforesaid land was bifurcated into two Dagsi.e. 

land measuring 2 (Two) Kathasand 4 (Four)Lechas under the Dag No. 

1056/1012 and land measuring 1 (One) Katha and 17 (Seventeen)Lechas 

under the newly createdDag No. 3778, both covered by MiyadiPatta No. 576, 

within the revenue village Mankachar Town. About 17 (Seventeen) years ago, 

the O.P.Nos. 1 and 2 requested the petitioner’s father to give them shelter by 

allowing them to reside on a plot of land measuring 2 (Two) Kathas and 4 

(Four) Lechas under Dag Nos. 1056/1012 under the M. Patta No. 576. Under 

sympathy and upon consideration of the fact that the O.P.Nos. 1 and 2 were 

landless persons and their houses were acquired by the government for 

construction of border roads, the father of the petitioners and the pro forma 

O.P.Nos. 4 and 5 allowed them to reside on the plot described above. The 

O.P.Nos. 1 and 2 constructed a dwelling house over the plot. They were 

allowed to do so on condition that they would vacate the suit land within 3 

(Three) years. As such, the O.P.s had been possessing the said plot as 

permissive possessors. The land under their occupation has been described in 

the schedule A of the petition. The O.P. Nos.1 and 2 were asked to vacate the 

suit land after 3 (Three) years. However, they took further time to vacate the 

plot repeatedly, citing unreasonable grounds. In the meantime, the father of 

the petitioners died in the year 2006. After his demise, the petitioners and the 
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pro forma O.P.Nos. 4 and 5 became the owners of the entire suit land by the 

law of inheritance. The land revenue was regularly paid by the predecessor of 

the petitioners and by the petitioners after the death of their predecessor. In 

the first part of March 2010, the petitioners asked the O.P. Nos. 1 and 2 to 

vacate the suit land. However, they took time of further 3 (Three) years for 

the purpose of making alternate arrangement for their residence, which the 

petitioners allowed. In the month of January 2015, when the O.P. Nos.1 and 2 

were asked to vacate the suit land, they flatly declined to do so and asked the 

petitioners to knock the doors of the court in order to evict them. They further 

declared that they had recorded their names in the land records of the suit 

land. When the petitioners became aware of the illegal correction of records in 

the names of the opposite parties, they immediately went to the office of the 

O.P. No. 5 and saw that the names of the O.P. Nos.1 and 2 had been mutated 

in the record of rights of the plot measuring 2 (Two) Kathas and 4 

(Four)Lechas. On 15.6.2017, the plaintiffs/petitioners filed a petition before 

the O.P. No. 5 with a prayer for deletion of the names of the O.P.Nos. 1 and 2 

from the record of rights and for inclusion of the names of the petitioners and 

the pro forma O.P.Nos. 4 and 5 in place thereof. However, their petition was 

not allowed. The O.P. Nos. 1 and 2 are now collecting materials to construct 

Pucca houses over the suit land in spite of tremendous objections by the 

petitioners. Hence, the opposite parties are required to be restrained by an 

order of temporary injunction till disposal of the main suit so that they may be 

restrained from erecting or raising any further structures therein. The 

petitioners shall suffer irreparable losses in case the opposite parties are not 

restrained. The O.P. Nos. 1 and 2 are permissive possessors over the suit 

land. They have no right title or interest over the suit land whereas the 

petitioners have acquired absolute right, title and interest over the same. 

Hence, the petitionershave prayed for a temporary injunction against the 

opposite parties. 

 

4. The opposite parties No. 1 and 2 appeared in the case after proper service of 

notices upon them. They did not submit any written objections against the 

petition of the petitioners. Theopposite parties No. 3, 4 and 5 had failed to 

enterappearancein the caseeven afterproper service of notices upon them. 

Accordingly, the case was heard ex-parte against theaforesaid opposite 
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parties. The pro forma opposite parties No. 1, 2 and 3 had expired as per the 

reports of notices issued to them. However, the petitioners failed to substitute 

their legal heirs within the prescribed period of time. Hence, the case had 

abated against the aforesaid pro forma opposite parties. Likewise, the 

petitioners failed to take any steps upon the pro forma opposite parties No. 4 

and 5, in spite of repeated directions from the court. Hence, the case was 

dismissed against the aforesaid pro forma opposite parties. 

 

5. I have heard the arguments put forward by the learned counsels for the two 

sides. I have gone through the Case Record thoroughly.  

 

6. The petitioners have established a claim of ownership over the suit land on 

the strength of their inheritance. As per theirpetition, their predecessor in 

interest late Abdul JalilRajmistry was the actual owner of a plot of land 

measuring4 (Four) Kathas and 3 (Three) Lechas, covered by MiyadiPatta No. 

576 and Dag Nos. 1056/1012, situated at revenue village Mankachar. The 

opposite parties Nos. 1 and 2 had approached the predecessor in interest of 

the petitioners for permission to reside over a portion of his ownership, 

measuring 2 (Two) Kathas and 4 (Four) Lechas, as described in the schedule 

A of the petition. On humanitarian grounds and upon good faith the opposite 

parties were allowed to construct temporary house over the scheduled land. 

They were allowed to reside on condition that they would vacate the suit land 

voluntarily within a fixed period of time. However, even after the passage of 

the agreed period, the opposite parties did not vacate the suit land on various 

pretexts. Upon the demise of Abdul JalilRajmistry, the petitioners and the pro 

forma opposite parties No. 4 and 5had inherited their ancestral property 

including the suit land. The petitioners had on numerous occasions requested 

the opposite parties Nos. 1 and 2 to vacate the suit land as per the initial 

agreement. However, the aforesaid opposite parties kept on deferring the 

requests. Finally, in the beginning of the year 2015, the opposite parties Nos. 

1 and 2 plainly declined the request to vacate the suit land and staked a claim 

over the same thereby turning their possession hostile to the actual owners. 

Their claim is based on a collusive order of mutation of their names in the 

revenue records of the suit land. As stated earlier, the contesting opposite 

parties did not submit any written or verbal objection against the aforesaid 
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averments in the petition of the petitioners. Hence, in fact, there is no 

effective denial of the contents in the petition of the petitioners from the side 

of the opposite parties. Upon the analysis of the averments in the petition, it is 

clear that the petitioners have managed to stake a genuine claim of ownership 

over the suit land on the strength of their inheritance. On the other hand, the 

opposite parties have not been able to rebut this claim by establishing any 

genuine claim of their own over the suit land. Mere mutation entries cannot be 

considered a valid indicator of title. Overall, it can be held that the petitioners 

have through their petition,supporting affidavit and documents managed to 

establish a prima facie case in their favor.  

 

7. The petitioners have filed the main suit to seek a declaration of their right, 

title and interest over the suit land and for other incidental reliefs. The Section 

52 of the Transfer of Property Act, 1882 mandates that during pendency of 

any suit or proceeding, in which right to immovable property is directly and 

specifically in question, the property cannot be transferred or otherwise dealt 

with by any party so as to affect the rights of any other party except under 

the authority of the court. Therefore, it is apparent that any unlawful 

construction over the suit land which alters the topography thereof may have 

the effect of dispossession of the petitioners from the suit land and will lead to 

a greater harm to the petitioners than the opposite parties.Hence, it can be 

held that the balance of convenience is in favor of the petitioners. 

 

8. As the matter pertains to title and possession over an immovable property, it 

can be assumed that any permanent construction raised by the opposite 

parties thereby violating the genuine claim of ownership of the petitioners will 

lead the petitioners to suffer irreparable losses that cannot be compensated in 

terms of money. Moreover, it has the effect of nullifying the final verdict of the 

court in the main suit. 

 

9. In view of the above discussion, the prayer in thispetition is allowed. A 

temporary injunction is hereby issued against the opposite parties. The 

opposite parties, their agents, servants and representativesare hereby 

restrainedfrom raising any form of construction over the suit scheduled 
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landand from altering the topography of the suit land in any manner,till 

disposal of the main suit.  

 

10. This petition is disposed off with this order and direction. The Misc. case is 

disposed off accordingly. 

 

Given under my hand and the seal of this court on this the 07thday of March, 2020 

at Hatsingimari, Dhubri.  

 

ABHIJIT SAIKIA, 

 MUNSIFF, HATSINGIMARI, DHUBRI 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

TYPED BY ME:  AbhijitSaikia - Munsiff, Hatsingimari, Dhubri. 
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MISC. (J) 51/2017 

 

 

07.03.2020 

 

 

The Petitioners are represented. 

The contesting opposite parties are represented. 

 

Heard the learned counsels appearing for the two sides. 

The Final Order is prepared in separate sheets to be tagged together with 

the Case Record. The same is pronounced in open court in presence of the 

learned counsels for the two sides. In view of the discussions and 

decisions therein, the prayer in the instant petition is allowed. A temporary 

injunction is hereby issued against the opposite parties. The opposite 

parties, their agents, servants and representatives are hereby restrained 

from raising any form of construction over the suit scheduled land and 

from altering the topography of the suit land in any manner,till disposal of 

the main suit.  

Misc. Case is disposed off accordingly. 




